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 Your spouse has died and the last thing that you need to consider is what happens to all that property that was not in both your names. You have looked in every place that you can imagine but you cannot find that document called the Last Will and Testament that your attorney keeps asking about.  The Laws of Intestacy will help you to sort out the puzzle of who gets ownership of the property.

When a Florida resident dies without leaving a will, they have died   intestate.  Because there is no will, the law specifies who will receive assets that were in the deceased’s name alone at the time of death. The law of intestacy in Florida provides that the following persons are entitled to receive the residue of the probate assets (what is left after payment of claims, debts, taxes and expenses):  (1) If there is a surviving spouse but no children, the surviving spouse will receive everything; (2) If there is no spouse but there are children, then the estate is split equally between all surviving children. If a child predeceased their parent and had children of their own, that child's share will be equally divided between his or her children (the decedent's grandchildren). If the child that did not survive the parent did not have children, that child's share will go to his or her siblings equally;(3) If there is a surviving spouse and children, all of whom are the children of both spouses, then the surviving spouse is entitled to the first $60,000 and one-half of the residue, and the children share the other half; (4) If there is a surviving spouse and children, one or more of whom are not children of both spouses, then the spouse is entitled to one-half of the residue and the children are entitled to the other half. 
             The scope of this discussion is limited to title to homestead property or who now owns the homestead property if the property was titled in the deceased spouse’s name and the spouse died intestate. Since January 1, 2002, the legislature added the term "protected homestead" to the list of definitions contained in the Florida Statute. "Protected homestead" means the property described in the State Constitution to which at the death of the owner the exemption afforded by the constitution passes to the owner's surviving spouse or heirs. 
          A homestead, if located outside a municipality is one hundred sixty acres of contiguous land and improvements thereon, which shall not be reduced without the owner's consent by reason of subsequent inclusion in a municipality; or if located within a municipality, to the extent of one-half acre of contiguous land, upon which the exemption shall be limited to the residence of the owner or the owner's family. Real property owned as tenants by the entirety is not protected homestead.   When a husband and wife are separated, they may have different homesteads. A husband and wife in an intact marriage, however, may have only one homestead.
            If the decedent leaves no will and is survived by a spouse and lineal descendants, (children) the spouse receives a life estate in the homestead property and the lineal descendants (children) own the remainder in equal shares. This does not apply to any property that the decedent and the surviving spouse owned as tenants by the entireties. If the homestead definition in the Florida Constitution is satisfied then and the spouse dies intestate   the homestead property shall descend in the same manner as other intestate property. If the decedent is survived by a spouse and lineal descendants, however, the surviving spouse shall take a life estate in the homestead, with a vested remainder to the lineal descendants in being at the time of the decedent's death.  Although a surviving spouse's interest may be limited to a life estate, the surviving spouse can obtain a constructive trust against the homestead for cash contributions the spouse made for maintenance and upkeep of the property.
          The Florida Constitution provides that the homestead provisions are limited to the residence of the owner or the owner's family. This has been interpreted to require that the property be the permanent place of residence, with the owner having the intent of remaining at the property for an indefinite period of time.  A nonresident alien living in this state under a temporary visa is therefore precluded from claiming homestead status, as he could not establish intent to remain at the property indefinitely.  If the owner of the property establishes permanent residence on the property, it is irrelevant whether any family members (or other persons) also reside there.  If the owner does not reside on the property, family members must do so in order to gain the exemption from creditors.    
         The administration of an intestate estate in Florida commences when the spouse, the heirs or creditors file a petition with the court asking for appointment of a personal representative. The surviving spouse is entitled to preference in being appointed the personal representative of an intestate estate. If there is no spouse, then a majority of the heirs may select the person but the court will make the final decision based on the facts. 
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